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(A) WRYHTYT & wHeT I gRIT T T ¢
An?r pergon aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

Nationa!l Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases

(i where olhe of the issues involved relates to place of supply as per Section 109(5) of CG5T Act, 2017.

i . .
State B:ench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as

i) mentioned in para- (A){i) above in terms of Section 109(7} of CGST Act, 2017

ii | .-
{iii) Appeal o the Appeltate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall bejaccompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determihed in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.
| .

(B) Appea! inder Section 112{1) of CGS5T Act, 2017 to Appellate Tribunal shall be filed atong with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, lon common portal as prescribed under Rule 110 of CGST Rules, 201/, and shall be accompanied
by a cofly of the order appealed against within seven days of filing FORM GST APL-05 online.

. Appeal t!o be filed befpre Appeliate Tribunal under Section 112({8} of the CGST Act, 2017 after paying -
(i} (i} : Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
\ admitted/accepted by the appeilant; and
(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
dition to the amount paid under Section 107(6} of CGST Act, 2017, arising from the said order,
ih relation to which the appeal has been filed. »

{ii} The Central Goods & Service Tax { Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three moriths from the date of communication
of Ordek or date on which the President or the State President; as the case may be, of the Appellate
Tribunal enters office, whichever is later.
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ORDER IN APPEAL
M/s.Gala Global Products Lid., B1, Laxmi Com Co-Opve Estate, Ajod Dairy Road,

lldlaramna;gar Ahmedabad 380 021 (hereinafter referred to as "the appellant’) has filed the present
appeal on daif:ecl 8-4-2021 against Order No.2T2401210035624 dated 5-2-2021 (hereinafter referred to

‘the impiigned order’) passed by the Assistant Commissioner, Division I Rakhial, Ahmedabad

(hereinafter referred to as "the adjudicating authority’)

2,

Brieﬂ:ly stated the fact of the case is that the appellant vide application dated 7-11-2020 has

filed refund ;iclaim for Rs.1,14,930,73/- for refund of ITC accumulated, due to inverted tax structure for
the period H::ly 2017 to May 2020. The appellant was issued show cause notice 15-12-2020 proposing
rejection ofi claim on various grounds viz. time limitation factor; non submission of documents;
mismatch n} figures etc. The appellant filed reply to the show cause notice on dated 31-12-2020
wherein theﬁ; had requested for seven more days time for submission of documents. The adjudicating

authority vide impugned order rejected the entire claim amount on the following ground :

" The qt‘aimafht neither appeared for PH on given date nor complied the objections raised in the SCN.

Raquest for' extension for submission could not be considered as refund being time bound matfer.

Accordinglthe claim is rejected under Section 54 of CGST Act, 2017.

Beil%g aggrieved the appellant filed the presént appeal on the following grounds :

Thatf the order passed by the adjudicating authority is not in consonance with the principles of

justite, equity and good conscious which requires to be set aside: The adjudicafing authority is

not j?pstiﬁed in not granting sufficient opportunity of being heatd in respect to the queries raised

in th;b show cause notice.

Thaq they had uploaded necessary documents along with the refund application in view of
[

Circ_hlar No.125/44/2019-GST dated 18-11-2019 which is to be considered as complete as the

© Ackhowledgement dated 13-11-2020 was issued ;

Thal]i the adjudicating authority has erred in rejecting the claim for the entire period on the
grodjnd of time barred, The application made by them on 7-11-2020 is within the time limit in
temiﬁ of clause“(e) of Explanation (2) to Section 54 of CGST Act, 2017 and in view of
Judgnent of Hon’ble Supreme Court in Suo Moto Writ Petition ((‘ml) No.3 of 2020 dated 8-3-
2021

That' they had made application for refund with all the necessary documentary evidences in
termis of Rule 89 read with Circular NO.125/44/2019-GST dated 18-11-2019 ;

That; they had requested 1o grant one week time for giving necessary clarification in respect of

shoﬁv cause notice. However the adjudicating authority hasi not accepted their request and

- rejegted the apfrlication which is against the principles of natural justice. In support, the
: I

appéllant relied ‘upon the judgment of Hon’ble Bombay High Court in the case of M/s.BA
Condinum India (P) Ltd Vs UOI (2021) 125 taxmam;.cem»l80 (Bombay)

Consldeung the above facts, provisions ol La\;lf;nd jadgmgm;
asnde the impugned order and grant refund alo@g w}fith @e:‘ast

L E o

the appellant requested to set

‘-_;ta \#"
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4 Perdjonal hearing was held on 17-11-2020. Shri Tapan N Patel, Authorized representative
a]ineared ofi behalf of the appellant on virtual mode. He asked for seven days for submission of

aiditipnai_ i;nformed which is allowed.

5 Ac&ordingly; th-e_" appellant vide letter dated 241 1-2021 filed additional submissions wherein

p——

hey interalia stated that :

i Thait they had filed application for refund for the period July 2017 fo March 2020 on 7-11-2020
which is well w1thm two years from relevant date as per Section 54 of CGST Act, 2017 and in
v1ekrv of judgement of Hon’ble Supreme Court in suo moto Writ Petition (Civil) 3 of 2020 vide
which Hon’ble Supreme Court has extended the time limit for filing petitions, applications,
Smls appeal and other proceedings on account of Covid 19 pandemic. Hence proper officer is
not justified in 1e]ect1ng the application of refund on the ground of delay ;

ii. Tl‘k proper officer has not provided the sufficient opportunity of being heard with respect to

quf:rles raised in the show cause notice. The appellant replied to the show cause notice and

1equested for tife. However the propet officer did not grant opportunity of being heard and
rejected the application ;

i1i. Tliat with respect to the show cause notice the submitted point wise reply as under :

iv. Fc*l point 1 thev reiterated submission made in pata (i) above

V. T*at for point No.3 they were asked to provide the documents as prescribed under Notification

No.40/2017- CT (rate) dated 23-10-2017 in respect of benefit of concessional rate of tax @

ODS% in respeot to the goods supplied to registered recipient for export and they submit

h¢16w1th relevant documents.

Vi. That with regald to point No.3 and point No.5 of show cause notice they submit updated

' A}nne‘{me B.

LVl T’-nat with legdld to point No.4 ie compliance to Notification NOQ.49/2019-CT dated 9-10-2019

and Notification No.75/2019-CT dated 26-12-2019 they had already submitted required

dpcuments as presct ibed in the Circular No.125/44/2019-GST ,

il As regard o pomt No.6, the amount of ITC mentioned in the updated Amnexure B and

Statement 1A are the total ITC ineluding the tax credit of the input service of the period for

which application for refund is made, whereas in Form RFD 01’ the appellant has considered

t?le ITC of th'_;% inputs only as per the meaning of net [TC given vide explanation given under
Rule 89 (5) of the CGST Rules.

6. . In view of above submissions and considering the provisions of the Law and the judgments

relied b:& them they requested to grant refund of I'TC on account of inverted duty structure along with
interest.|

7. I have carefully gone through the facts of the case, grounds of appeal, submissions made by the
appellaﬂt and docunients available on record. 1 find that in this case the entire c]aunﬂﬁfsmeq% on

. i Efr,;.

the g10ﬁnd of non submission of reply to the show cause notice and noh appear amqe g B 5eila.nt
- g Ly ™

' during personal hearing. 1 find that provisions governing rejection of refund clanpg,sﬁ cmkf.a”fed 41116161
Rule 92 (3) of CGST Rules, 2017 as under: (’ ob
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Rulk 92 (3) df CGST Rules 2017 :

WH ore the proper officer is satisfied, for reasons to be recorded in 1«vri':fr'ng, that the whole or any parl
of the amouﬁt claimed as refund is not admissible or is not payable t¢ the applicant, he shall issue a
noffce in Fi ORM GST REDOSto the applicant, requiring him to furnish a reply in FORM GST RFD-09
withiin a per‘é;od of fifteen days of the receipt of such notice aﬁd after considering the reply, make an
order in I\ ORM GST RFD-06 sanctioning the amount of refund in whele or part, or rejecting the said
refind clmm and the said order shall be made available to the apphcan! electronically and the

pravisions 0* sub-rule (1) shall, mutatis mutandis, apply to the extent Jefund is allowed:

Pryvided thAt no application for refiund shall be rejected without giving the applicant an opportunity

—r

of being hea:rd.

8. In thf: subject case, the claim was filed on dated 7-11-2020 and SCN was issued on dated 15-
12-2020. THe appellant vide their reply dated 31-12-2020 has requested for seven more days time for
submission bf documerits, but the same has not been acceded and consequently the impugned order

was passed b11 dated 5-1-2021. However, by doing so, it emerge that the claim was rejected without

considering iFraply to the show cause notice and without affording an opportunity of personal hearing to
th appellar{t which was against the provisions of Rule 92 of CGST Rules, 2017. 1 also notice that
show cause?notice was issued after more than one month from.the date of filing of refund application
due to whic;h delay has occurred on the part of adjudicating authority also. Besides, in the show cause
notice certaiin documents were called for from the appellant. As per Rule 90 of CGST Rules, 2017 the
proper couﬁ[se of action for such requirements is by way of issue :’)f deficiency memo rather than
through shdw cause notice. 1 find that principles of natural justice require that a person receive a fair

and unbiasdd hearing before a decision is made that will negatively affect them. Hence the principles

natural fjustice, which provide protection of the rights of the individual against the arbitrary
ptocedure, [need to be Tollowed in every judicial, quasi judicial preceeding while making an order
affecting those rights. Since, the right to claim refund of tax is enshrined in Statute it is imperative to
afford opp(lh‘tunity of bting heard to the appellant before rejecting the:ir claim. 1 find that the judgment
of Hon’bie Bombay High Court in the case of M/s.BA Continum India (P) Ltd Vs UOI (2021) 125

taxmann. cdm 180 (Bombay) cited by the appellant also mandate this view: In view of above, 1 find
that the p1qv1smns governing rejection of refund claim pr ovided under CGST Rules, 2017 has not been
llowed n? this case and on this ground itself the impugned order deserve to be set aside.
a
Hoifvever, I find that the appellant in their appeal has given cdnpliance to each points raised in
the SCN a{ild hence 1 record my discussions on the same as under :

A) Thi;z claim was time barred :

3
B H

3
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w

Ibmitted that relevant date in the case of refund on account of inverted duty structure is the end of

financial year in which’ such claim of refund arises as per ¢lause (e) of Explanation (2) to Section 54 of

-

GST Act} 2017. They ‘also refesred to judgment dated 8-3- 2021 of Hon’ble Supieme Court in Suo
floto Writ/petition No.3 of 2020.

=

1. Thé time limit for filing refund of ITC accumulated due to inve'rted tax structure is governed
ynder claugse (¢ ) of Explanation H to Section 54 of CGST Act, 2017. The clause (g) of Explanation
Wwas amendfled vide Cem;i'al Goods and Service Tax Amendment Act 5018 with effect from 1-12-2019,
which deﬁines the 1'elevént date for filling application for refund of unutilized input tax credit as under :
"(e) in rhe case ofrefund of unutilized input tax credit wrider clause (ii) of the first proviso fo sub-
section (3}) the due date for furnishing of return under section 39 for the period in which such claim

for re_ﬁmd arises.’
!

Prior to a*)ove substitution clause ( €) read as hereunder:

(e) in the% case of refind of unutilized inpul tax cr ea’n‘ under sub-section (3), the end of the financial

year in Hfhmh such claim for refund arises

12. Since the claim in this case was filed on 7-11-2020, the relevant date under clause (e} of
explanati_on which existed on the date of filitig of claim will be applicable to the subject case.
Accofdiqgly the relevant date is to be reckoned as due date of filing of return under Section 39 of
CGST Aict, 2017, for the period in which such claim of refund arises and accordingly the due date for
filing of irefund claims is before expiry of two years from the due date of filing of teturn under Section
39. As ﬁer Section = 9 of CGST Act, 2017 read with Rule 61 of CGST Rillesé 2017, the due date of
filing oﬂ GSTR3B return Is 20" day of succeeding month. Accmdmgly the due date for filing of refund
claim wtll arise two years from the 20" day of succeeding month of claim period. In this case claim
was maﬁe for the perlod from July 2017 to May 2020. Taking into aCC(')unt the due date for filing of
GSTR3B return, the relevant date for the period from July 2017 to May 2020 fall on 20" August
2017, 20™ September 2017, 20" October 2017 so on and due date for filing of refund claim fall on ot
August 2019 19" September 2019, 19" October 2019 so on. Accordingly due date for filing of ref und
appllcamon for the period Tuly 2017 to Septeniber 2013 falls before the date of filing of claim on 7-11-
2020. Hence I find’that the claim for period July 2017 to September 2018 was hit by time limitation
factor dlder Section 54 of CGST 2017 and time batred.
| .

11 'In their grounds of appeal the appellant has sought the benefit of Hon’ble Supreme Court’s
Order dated 8:3-2021 providing extension of time. 1 find that in the said Order it was ordered that in
. computlng the period of limitation for any suit, appeal, application or proceeding, the period from
15.03. 2020 Gl 14.03.2021 shall stand excluded. This Order was issued referring to plev10u<i Order
dated 23 03.2020, wherein Hon’ ble Supreme Court has extended the peuod ol 1111111?{110;1\ preseribed
under the general law or special laws whether compoundable or not, with laffect ﬁom PSJJ§\2020 till

further orders. Subsequeritly vide Order dated 27-4-2021; Hon’ble Suprmﬁ&‘CoH

Order dated 23-3-2020 thereby directing thal the period (s) of limitations as Tres i

i ..

F ]
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general or sipecial laws in respect of all judicial or quasi judicial proceedings, whether condonable or
ndt, shalt sfitand extended till further orders. In pursuance to said decision, CBIC vide Circular
Np.157/13/2021-GST dated 20-7-2021 has clarified that Order of Hon’ble Supreme Court granting
extension of time is applicable only for filing of any appeal before the appellant authorities and not to
aily other proceedings including filing of refund claims which will ke governed under Section 54 of
CGST Act,2017. Therefore Order dated 8-3-2021 relied by the appellant granting extension of time is
ngt applicable for filing refund clamm.

B) Docfpments as prescribed under Notification NO.40/2017-CT (Rate) dated 23-10-2017 :

12.  In dompliance to above query the appellant submitted copy of tax invoices and copy of
shipping biils before this authority. 1 have verified the same and find that the appellant has supplied
goods to Ws.lnternational Commodities, Ahmedabad on payment of CGST @ 0.05% and SGST @
0.05% in tl':le month of Match 2020 and May 2020 and M/s.International Commodities has exported
" the goods. ' I find that Notification No.40/2017 provide exemption for intra-State supply of taxable
goods by aéregistered supplier to a 1‘egistex‘ed recipient for export, from so much of the central tax
leviable thaireou under section 9 of the said Act, as is in excess of the amount calculated at the rate of
0)05 per ceibt., subject to fulfillment of conditions. I find that the Notification provides concessional
CGST rate Zifor supply of goods for export and hence I could not find any relevance to query raised for
submissioniof documents as per above Notification to the refund claim. Moreover I also notice that the

documents kvhich need to be submitted by the appellant under above Notification are also not specified

—

I
| . . . . . . )
11 the show cause notice. Even if any documents as per above Notification is needed it should have

been éalled! for by issuing deficiency memo in terms of Rule 90 of CGST Rules, 2017. Therefore 1 find

—

Hat this qu:ery is irrelevant to the subject issued and hence I do not record any further discussion on

—

his point.

C) Few entries reflecting in Annexure B appears to be misclassified as inputs ; Annexure B
appbars to be incomplete and there appears difference in ITC mentioned in Annexure B,
Statement 1A and RFD 01.

13, Reéarding the above query, I reiterate that above queries could have resolved by issue of

j=h

eficiency imemo. However, during appeal the appellant has submitted copy of Annexure B which

(@)

pntains ali the required details and as per which the appellant has taken into account the ITC availed

)

n inputs oinly which comes to Rs.25,60,27,325/-. Regarding difference in 1TC shown in Annexure B,
Statement llA and RFD 01, the appeliant stated that Annexure B and Statement 1A axemlaLjTC

—-

ncluding tpx credit of the input service for the period for which the application fovleﬁm/d 1s: mEt %
f L

whereas i mr Form FRD 01 the appellant has considered 1TC of inputs only. They héd also sub/rrsu
rgvised Anhexule B as per which the 1TC availed on.inputs was Rs.25 60 ,27,325/- . 5* S ‘

St
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D) Notification No.49/19 and Notification No.75/2019 are complied or otherwise :

14, I reply to above query, the appellant submitied that they had availed ITC under invoices
which ain'e reflected in their GSTR2A returns and that they had not- availed ITC by any

fravdulent/illegal activities/transaction.

15.  Iifurther find that in addition to above compliance the appellant has also claimed interest on
refund aémount. I find that as per Section 56 of CGST Act, 2017, the payment of interest on delayed
sanction!of refund arise if the tax ordered to be refunded is not refunded within sixty days from the
date of rjbceipt of application and interest at prescribed rate is to be paid from. the date afier expiry of
sixty da&s from the date of receipt of applica'tion till the date.of such 'refund. In the subject case no
order wzis passed yel ordering refund of tax necessitating payment of iriterest. Further non grant ot
interest fis also not a. part of Order appealed a.gé{inst in this appeal: Therefore, at this stage of

proceed.t'pgs 1 do not intend 1o make any further discussion on this ground.

16. I!h view of above discussions in the current proceedings the appellant has given compliance lo
all the g*0u11ds mentiofied in the SCN. T hold that claim for the period July 2017 to September 2018 is
hit by tiin'e limiitation and time barred. Therefofe, T hold that the appellant is entitled to refund of ITC
accumulated on account on inverted duty structure for the period from October 2018 to May 2020
only. N#edless to mention that refund will be adrmissible taking into account ITC availed on inputs on
invoice§ which are reflected in GSTR2A return only and subject to reply given by the appellant to the

show cduse notice by the sanctioning authority. Accordingly I set aside tlie impugned order but

partially allow the appeal to the above extent.

I 1

L TR e s A A

The appeal filed by the appellant stand disposed off in above terins.

( hs ‘.// \,\ ,\'
(Miflir Rayka)
Additional ComumisSioner (Appeals)
Date :

Attested

/

(Sankarg Raijan B.P.)
Superinfendent :

Central Tax (Appeals),
Ahmeddbad

By RPAD

To,

M/s.Gala Global Products Ltd.,
B1, Laximi Com Co-Opve Estate,
Ajod Dairy Road; Sukharamnagar
Ahmedabad 380 021
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1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone

2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad

3) The Commissioner, CGST, Ahmedabad South

4) The Assistant Commissioner, CGST, Division I, Ahmedabad South

5) The|Additional Commissioner, Central Tax (Systems), Ahmedabad South
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