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ORDIER IN APPF.AL

M/s.Gala   Global    Pi`oducts    Ltd.,    81,    I,axmi    Com    Co-Opve    Estate,    Ajod   Daii.y    Road,

diaramnaBar  Alunedabad  380  021  (liei.einaftei.  referi.ed to  as  `the  appellant')  has  filed  tile  piesent

eal  on  dated  8-4-2021  agaiiist Ordei. No.ZT2401210035624 dated  5-2-2021  (hereinafter referrecl to
`the  imptigned   oi.dei.')  passed  by  the  Assistant  Commissioner.,  Division  I  Ralchial,  Almedabad

ieinafter referred to as  `the adjudicating aulliority')

Briefly  stated  the  fact  ol` the  case  is  that  the  ai)pellant  vide  application  dated  7-11~2020  has

d  refund blaiin  for Rs.1,14,930,73/-foi. refund  of ITC  accuinulatedrdue to  invei.ted tax  sti.ucture  for

pet.iod Jwhly 2017  to  May 2020.  Tlie  appellant was  issued  show cause notice  15-12-2020 proposing

ction   of{ claim   on   vai-ious   grounds   viz.   time   limitation   factor;   no'n   submission   of  documents,

snatch  i|  flgures  etc.   The  appe[[ant  filed  reply  to  the  show  cause  notice  on  dated  31-12-2020

ei.ein the+ had  requested for seven moi.e  days time for submissioii of documents.  The adjudicating

hoi-ity vide impugned oi.dei. rejected the entii.e claim amount on the following gl.ound  :

1e  clclimatt neither  ap:eared foi.  PH on 3i_ven d:te  nor  c:mpl.ted the_obj.e:lions  rclise: in i?e  scN`

quesf  for.   extension  for.  subivission  could  not  be  considered  aLs  r.rfund  being  tiine  bound  iiia(lei .

A4fordingl)I,theclailnisrejectedundersection54ofcGSTAct,2017`

3. I          Beiiig aggi`ieved the appellanl filed the present appeal on the followiiig grounds  :

i         Tliaqthe  oi.de]. passed  by  the  adjudicating  authoi.ity  is  iiot in consonance  with the principles  of

justice,  equity  and  good  coiiscious which I.equires  to be  set  aside.' Tlie  adjudicating authol.ity  is

not justified ill not g[.anting sufficieiit opportunity of being heai`d in respect to the queries I.aised

in the show cause notice.
I

::[actL::`[eyN:]a]d25L;:t4°/::e[dg.I:e:;Ssdaa+t:dd;::i::;1;S[9a';1:I:cr:tsht:hbeerceo:TT:[ddear::[[acsat:::;:;let:1::tL::

Aclchowledgement dated  13-11-2020 was issiied  ;

That  tile  adjudicating  authoi.ity  has  erred  in  I.ejecting  the  claim  for  the  entii.e  period  on

gi.ould  of tiine  ban.ed,  The  application made  by them  on  7-11'-2020  is  within  the  time  limit  in

tei`iTis  of  clauset(e)  of  Explaiiation  (2)  to   Section  54  of  CGST  Act,   2017  and  in  view  of
I

juddnent of I-Ioli'ble Supreme Court in  Suo Moto  Writ Petition (Civil) No.3  of 2020 dated  8-3-

2021  ;

That  they  had  llLade  application  for  refund  with  all  the  necessai.y  documentai.y  evideiices  in

tern|s of Rule 89 read with Circular NO.125/44/2019-GST dated  18-11 F2019  ;

That they had  requested  to  gi`ant one week  lime  for giving necessai.y  clarification in I.espect  of
\

shotry  cause  notice.   However  the  adjudicating  authoi.ity  hast not  accei)ted  their  request  and

i`eje¢ted   tlle   application   which   is   against   the   pi.inciples   of !natliral  justice.   In   support,   the
I

app6llant  I.elied 'upon  the judgment  of Hon'ble  Bombay  High  Coui.l  in  the  case  of M/s.BA

Coulinum India (P) Ltd vs UOI (2021)  125 taxma;1,i}fop=180 `(Bombay).

Coitsideiing  the  above  facts,  piovlslons  of La%€:Fd;

aside the impiigned oi.der and gi.ant refund alo¢
11

\ ```_

tlie  appellant  1.equested  to  set
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Perdonal   heal.ills   was   lield   on   17-11-2020.   Slu.i   Tapan  N   Palel,   Aulhoi.ized   i`epi.esentative

peared  on  behalf  of  the  appellant  oli  virtual  mode.  1-Ie  asked   foi.  seven  days  for  subm]ssion  of

ditional infoi.ned which is allowed.

Ac¢oi`dingly,  the  appellant  vide  letLe[.  dated  24-1 L2021   filed  additional  submissions  wherein

ey interalia stated that :

Tliattheyliadfiledapplicationforrefundfoi.theperiodJuly2017toMarch2020on7,11-2020

which is well withiii two yeai.s from relevaiit date as pet. Section 54 of COST Act, 2017  and  in

vie\v ofjudgenient of I-Ioii'ble  Supl.eme Coiirt in suo  moto  Writ Petitioii  (Civil)  3  of 2020  vide

wapch  Hon'ble  Supi.eme  Coui-t  has  extended  tile  time  limit  for.  filing  petitions,  app[icatiom5

:]L;tti;1:I::I::t[:tntde,:t:::I:gp:I::eaepdp`;:::t]°o:]flocfc[°eufi;::+:fo::I::dg:o9u:I:tTodfe;ne]tcay=encep1°Pel°fflce"

Tl±  propel.  officei.  has  not pi.ovided  the  sufficient  opporluiiity  of beiiig  heard  with  respect  lo

quFries  ralsed  in  the  show  cause  notice   The  appellant  leplled  to  tlie  show  cause  iiotice  aiicl

requested  foi.  time.  I-Iowevel.  the  propel.  offlcei.  did  not  gi.alit  opportunity  of being  heard  fliid

redected the applicatioii ;

Tltat with respect to the sliow cause notice the submitted point wise rei)ly as under :

Fqi  point  1  the}J reitel.ated submission made in paia (i)   above

T+atfoipoint'No3theyweieaskedtoplovidethedocumeiitsaspiesci.ibeduiideiNotiriccition

No.40/2017-CT  (rate)  dated  23-10-2017  in  1.espect  of  benefit  of  concessional  1.ate  of  tax  @,

0.b5%  in  respect  to   tlie   goods   supplied  to   1.egistered   I.ecipieiit   for  expoi.t   and   tliey   subiiiit

hal.ewith relevant documents.

That  with  regard  to  poiiit  No.3   and  point  No.5  of  sliow  cause  notice  they  submit  updatecl

haexui.eB.

ilat with  regard to  point No.4  ie compliance  to Notification NO.49/2019|CT  dated  9-1 ()-2019

a+d   Notiflcation   No.75/2019-CT   dated   26-12-2019   they   liad   all.eady   submitted   lequii.ed

dbciiments as pi.escl-ibed in the Cii.cular No.125/44/2019-GST  ;

As   1.egal.d   to   poillt  No.6,   the   amoullt   of  ITC   lnelitioned   ill   the   updated   Ai)nexiil.e   8   an(I

statement  lA `ai.e  the  total  ITC  includiiig  the  tax  credit  of the  iiiput  service  of the  periocl  roi-

wihich  application  for  i.efund  is  made,  whereas  ill  Form  RFD  01   the  appellant  has  considet.ed

the  ITC  of the  inputs  oiily  as  pet.  the  meaiiil`g  of net  ITC  given  vide  explaiia_tion  given  iiiidei

+ule 89 (5) of tlie CGST Rules.

6            th  view  of above  submissions  aiid  considering  the  pl.ovisions  of  tlie  Law  and  the  iiidgtiieiils

relied  b} them they  requested to  graiit 1-efund  of ITC  oil  accouiit of invel.ted  duty  sti.uctut.e  along  with

interest.)

I

7.            I have carefui'1y  gone tfu.ough the facts of the case, grounds ofappeal, `submissiolis niade by  tllc

appellailt  and  docunients  availal]le  on  I.ecoi.d.    I  fincl that  in this  case  the  entire

the  gi.oullld  of non  submission  of reply  to  the  show  cause  notice  alid

c,aim,`€:¥#T*.on
nohappeara,m'`#E=`

during  persoiial  hearing.  I  fiiid  that  provisiolls  govemiiig  rejection  of refund  clai+t9

;-\:i^:-;2T(;) of cGsi Rules, 2017 as under                                                                          \j

5eltatlt

O[rfegiv€'dtt,,i

iil
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92 (3)   df CGST Rules 2017  :

I.e  lhe p;pper  officel.  is  satisfied, for reasons  to  be recorded  in \\)rit:ing,  that  the whole  or  any pai`I

7'''1

ainounl  claimed  {is  refund  is  not  admissible  or  is  irot  payable  to  the  ai)plicant,  he  shall  issLle  (I

in FdRM GST RFDO8to the applicant, 1.equiring I.im {o furnish a reply in FORM GST RFD-09

a  per'led  of fif.leel.  days  Of the  receipt  of such irotice  a;.d  after  considering  the  reply,  make  cln

er  in FORM GST  RFD-06  sanctioning the  amoLint  of I.efund in \,`Jh(.`le  or  part,  or rejecting the  sclicl

lnd  claii;i   and  the   said  ordel.   shall   be   inade   available   to   the   applicanl   electl.owically   and   the

visions;Jsub-rule(1)shall,mutatismi.itandis,applylolheextentr€fundisallowed.

vrdedt;d[noapphcattonfo"efLlndshallbere]ectedwithotitgi;;iigtheapplicanlanoppoitLH"ly

eing heat`d

2o2:]i]]L±SaL;bpJeeL::[:tasv:i:hteh:L]La]LL:Lprya:a:I::d3:I.]Lt:::eod2:-)::s-::::,e:Lt'eddsf:LNsewv::tL]Sns:Leedd°anysd:Lt]:::Lf::.

mission  bf dociuneiits,  but  the  same  has  not  been  acceded  and  coiisequently the  impugned  order

s  passed bn  dated  5-1-2021.  Howevei.,  by  doing  so,  it  emerge  that  tlie  claim  was  I.ejected  without

isideriiig h.eply to  the' sliow cause notice  and witlioiit affoi.ding an opportuiiity of pet.soiial hearing to

appella+ wliich  was  against the  provisioiis  of Rtile  92  of CGST  Rules,  2017.  I  also  notice  that

ow causelnotice  was  issued  aftei. moi.e than oiie  month from the date of filing of refund application

e to  whi+1 delay  has 'occurred oil the  part  of adiudicating  aulhorily  als,o.  Besides,  in the  show cause

tice certain dociunienLs were  called foi.  fi.oni the  ai)pellant.  As per  R\ule 90  of CGST Rules,  2017 the

opei.  coujse  of  action  foi-  such  1.equii.ements  is  by  way  of  issue  t)f  deficiency  nieiiio  rather  than

I.oiigh  sh¢w  cause  iiotice.  I  find  that  pr.iiiciples  of nattiral `iustice  retiuire  tliat  a  I)erson  receive  a  l`{ui

(I  heal iiig  befoie  a decisioli  is  rna(le that  will  iiegatively  affect tliem   Hei`ce  tlie  piliiciiiles.d  unbias

natural ustice,   which  pi.ovide   pi.oteclion   of  the   rights   of  the   individual   against  the   al.bitrary

ocedui`e,  |need  to  be  'followed  in  evei.y  judicial,  quasi  judicial  prqceeding  while  making  an  oi.dei

fecting tliose riglits.    Since, the right to  claim  I.el`und of tax  is eiishrined  ill Statute  it  is  imperaitive  to

foi.d  opp6rtuiiity of btiiig lieard to tlie appellanL  befoi.e I.ejecting their claim.1 find  that the judgment

Hon'bl3 Bombay  High  Coui.t  ill  tlie  case  of M/s.BA  Continum  India  (P)  Ltd  Vs  UOI  (2021)  125

xmaim.cam  180  (Bombay)  cited  by  the  appellant  also  mandate  this  view.  In  view  of above,  I  flu(I

al the provisions  governing rejection of 1.efuiid claim pi.ovided under CGST Rules, 2017 has not been

llowed this case aiid on this ground itself the impugned oi.der deserve lo be set aside.

Hoivever,  I  rlnd that the  appellant ill theii. appeal  has  given conxpliaiice to  each points raised  in

ie  SCN and hence I 1-ecord my discussions oil the saine as under  :

A)  The claim was time barred :
z`4,41*,-r':i,-

0           In  hiis  case  the  appellanl  has  filed  I.efiind  application  oil  dated  7-11-2020  fol.1.efulid

ccumulated   due  to   iiiverted   tax  structuie   foi.  the  period  July  2017   to   May   202Q,.   The'  a-,
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bmitted tliat relevant  date  ill the  case  of refund  on  account  of invei.ted  duty  structu`e  is  the  eiid  or
54or

Suo
GST  Act,  2017.  They  also  refer.I.ed  to  judgment  dated  8-3-2021  of Hon'ble  Suprenie  Coiirt  lil

iancialyearinwliich`suchclaimofi.efunda[.isesaspei.clause(e)ofExplanatioii(2)toSectioi`

oto Wi.it'petition No.3  of 2020.

1.         The time  limit  for.  filiiig refund  of ITC  acoumulated  due  to  invel.ted tax  stl.uctui-e  is  governed

ndei  clause  (e  )  of Explanation  IT  to  Section  54  of CGST  Act,  2017   The  c,lause  (e)  of ExpLanaLion

asamendedvideCen\1.alGoodsandServiceTaxAmendmentAct2018witheffectfl.om1-12-2019,

hichdefinesthei.elevantdatefol.filliligapplicationfor1.efundofunutilizedinputtaxci.editasuiidel

'(e)  in tl;'?  case  of refuird  of unu„Iized  mpuHax  cl'edit  under  clciuse  (ii)  of lhe !r5t  ?ro:iso  I:  ``:"]-
(

`e:i.on  (ip,  the  due  da(e  for  furnishing  oJ  re"rm ulrdel   ,sect.on  39 foi.  lhe  i]el tod  in `ilhich  "Ich  cla"n

refund arises  "

®
Priortoatovesubstitulionclause(e)readashereundei.:

(e)uitl.icaseofrefelndofunutilizedmpuHaxcrediHMiderstib-sectioii(3),theendofthefiiiancial

year  in whicll such claim flor 1.efund arises

12          Since  the  claim  in  this  case  was  filecl  on  7-11-2020,  the  ielevaiit  date  undei   clause  (e)  of

explanation  which  existed  oll  the   date   of  filillg  of  clauii  will  be  applicable  to   the   subject   case

AccoidLqgly  the  ielevant  date  is  to  be  reckoned  as  due  date  of riling  of ielurn  under  Secliou  39  of

CGST4ct,20„fol.thepeliodinwhichsuchclaimoflefundarisesaiidaccoidmglytheduedatefoi

filmgof+efundclaimsisbefoieexpilyoftwoyeaisfromtheduedateoffilingofretumundeiSectloii

39   As  her  Sectioii  I.`9  of CGST  Act,  20H  lezicl  with  Rule  61  of CGST  Rules,  2017,  the  dtie  date  ot

rilingoflGSTR3Bietuuiis20"`dayofsucceedingmonthAccordiliglytheduedatefoifiliiigofieftuicl

claim  Will  ai-ise  two  year.s  fi.om  the  20`''  day  of succeediiig  inoiith  of cl?im  period.  In  this  case  claim

was  maqe for the period  fiom  July 2017  to  May  2020   Taking  iiito  accouiit tlie  due  date  rot.  filing  or

GSTR3b  ietui.ii.  the    1.elevaiit  date  for.  the  pei.iod  fi.om  Jtily  2017  to  May  2020  fall  on  20`'`  August

2017,2¢"Septembei2017,20t''Oclober2017sooiiandduedatefoifilingofiefuiidclamifallon19"

August 2019,19`''  September  2019,19`''  October. 2019  so  oil.  Accoi.dingly  due  date  for  filiiig  of 1.eruncl

applicationfortliepei.iodJuly2017toSeptember2018fallsbeforetliedateoffilingofclaimon7111-

2020.  rience,I  findJthat  the  claim  foi.  i]eriod  July  2017  to  Septembei.  2018  was  hit  by  time  limitation

factoi. ulde[. Sectioll 154 of CGST 2017  aiid tinie bal.1.ed.

11.         [n  tlieir  grounds  of  appeal  the  a|)pellaiit  has  sought  the  beiiefit  of I-Ioii'ble  supreme  coui.t's

Ol.der  dated  8,3-20Zl  pl.oviding  extensioll  of time.  I  fiiid that  ill  the  said  Oi.der  it was  orderecl  that  ill

computing  the  period  of  limitation  for  any  suit,  appeal,  application  or  proceediiig,  the  pet.iod  f`ioni

15.03  2020  till   14.03.2021   sliall  stand  excluded.  This  Oi.der  was  issued  referi.ing  to  prevlous  Oi.clef

::ew:u;)[[T:+t|T:[Cc°o:]`ttp:]L::tdeaxbt[e:t::dn:I:,ewp[et;T[:digtf;1:i¥:i€)S;;C2';
dated  23.03 2020,  wherein  IIoii'ble

under  the  genei.al  law  or  special

ii-i`i-ther  oidueis   Subsequent^ly  vide  Older  dated  27-4-2021,  Hon'ble  Supra`Ifi±r;\€o*S

Ordei. ,dated  23-3,2020  tliereby  directiiig  tliat  tlie  1)eriod  (s)  of  limitation§\as`\`i :.#der  a"y
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ieral  or  special  laws  in  respect  of all judicial  or  quasi judicial  proc,eedings,  whether  condonable  oi.

t,   shall   stand   extended  till   furthei.   orders.     In   pui.suaiice   to   said   decision,   CBIC   vide   Cii.cular

.157/13/2021-GST  dated  20-7-2021   lias  clarified  that  Oi-dei.  of I-Jon'ble  Supreme  Court  gi.aliting

tension  of time  is  applicable  only  for. filiiig  of any  appeal  before the  appellant authorities  and  not  to

y  other.  proceedings  including  filing  of i`efund  claims  which  will  be  governed  undei.  Section  54  of

ST Acl,12017.  Tlierefore Order dated  8-3-2021  relied by the  appellant granting extension of time  ls

t applicable for filing ,I-efund claini.

8)   Doc[imeiits as piescribed uiider Notificatioii NO.40/2017-CT (Rate) dated 23-10-2017  :

In   dompliaiice  to   above   quei.y  the   apt)e[lant   siibmitted   copy   of  tax   invoices   and  copy   of

ipping  bills  befoi.e  this  author.ity.    I  have  verified  tlie  same  ancl  fiiid  that 1.he  appellant  has  siipplied

ods  to  M/s.International  Commodities,  Ahmedabad  on  payment  of CGST  @  0.05%  and  SGST  @

5%  in  tne  month of March 2020  and  May  2020  and  M/s.Inter-national  Commodities  lias  expoi.tecl

e  goods   I I  find  that  Notification  No.40/2017  provide  exemption  foi.  iiitra-State  sllpply  of taxable.

ods  by  aj registei.ed  Sui)pliei.  to  a  registered  recipient  for.  exi)orl,  fi.om  so  much  of the  centi.al  tax

iable  thd.eon uiider section  9  of the  said Act,  as  is  in excess  of the  amount  calculatecl  at the  I.ate  of

05  per  cent.,  subject  to  fulfillmeiit  of conditions.  I  find  that  the  Notification  pi.ovides  coiicessional

ST rate iroi.  supply of goods  foi. export aiid hence  I could  iiot find  any  I.elevance to  query  I.aised  foi

bmissionlof documents as pei. above Notification to the refund claim.  Moi.Cover I  also notice that the

cuinents wliich need to be subniitted by the apiiellant undei. above Notification ai.e also not specified

the  shovi  cause  notic,e.  Even  if any  documents  as  per  above Notification  is  needed  it  should  have

en called|foi. by issuing deficiency memo in tei.ms of Rule 90 of ccrsT Rules, 2017. Therefoi.e I find

at  this  qiJery  is  irrelevant  to  the  subject  iss`ied  and  hence  I  do  not I.ecoi.d  any  fui-ther  discussion  oil

is point.

C)   Fewl  eiltries  reflecting  in  Almexure  8   ai)pears  to  be  misclassified  as  inputs   ;  Annexure

appbai.s  to  be   incomplete  and  thei.e   appeal.s   differeiice  in  ITC   mentioned  in  Annexure  8,

Statement  1 A an'd RED 01.

Redarding  the  above  query,  I  reiterate  that  above  qiieries  a,ould  have  i`esolved  by  Issue  of

rlciency hiemo.  Howevei.,  during  appeal  the  appellant  has  submitted  copy  of Annexure  8  which

ntains  all  the required  details  and  as per which  the  appellant has  ta``ken  into  account the  ITC  availecl

I inputs chly whicli cc)mes to Rs.25,60,27,325/-.   Regai`ding difference  in ITC  shown ill Annexui.e  8,

::::::]L:t#£c::1:1"=f:h:]L'n:I:)et::L];:Lc]eanftoLSL(:::d]):LIL,aotdAfi)::'e;:1::hBth:n:p:]tLact:;:]o::`tfoL,i:,ea::]4=j=j

heieas  in) Form  FRD  01  the  appellanl  has  considered  ITC  of inputs  only.    They  htad ,also  s

vised Awhexure 8 as per which the ITC availed on inputs was Rs.25,60,27,325/-.
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D)  Notificatioii No.49/19 and Notificatioii No.75/2019 ai.e complied oi. otherwise  :

14          In  reply  to  above  quei.y,  the  appellant  submitted  that  tliey  had  availed  ITC  under  invoices

which   al.e   reflected    in    their    GSTR2A   returns    and    tliat   they    had    iiot    availed    ITC    by    ally

fi.audu] efit/i I le gal activi lies/ti.ails actio n.

15.         I,further  fiiid  that  in  addition  Lo  above  compliaiice  tlie  appellant  has  also  claimed  iiitei`est  oli

refuiid  ainount.  I  fiiid  that  as  pet.  Sectioii  56  of CGST  Act,  2017,  tlie  payment  of inter.est  on  delayecl

:aa[::I;°fn±°cfe:petfL;I;da:;[[S[:aLt:ot::ea]t.adx]]::ed[ee[setda:°p[bees:te,:L:I:d::te]S[s`Tt°ot::f`;1::dedfr::hti:Tes::::ad;::Sef;°p`,1,]yt[;ef

sixty  dais  from  tlie  dale  of i.eceipt  of application  tiu  tlie  date.of such  refund.  lil  the  subject  cLisc  Ilo

iiiilei  was  passed  yet  o[.dering  refund  ol` tzix  necessita,ting  paymeiil  of iiltei.est.  Filrthei.  lion  gi.:inl  o[`

iiiterest  is   also   not   a   pal.t   or  Order   appealecl   agtiilist   in   this   appefll.'   ThereJ`oi.e.   ti[   this   s(age   i`j

pi(`ceed+igs  I  do  not inteiid  to  make any  1`ul.lhei. disciission on this  gi.ound.

16.         Ih view  of above  discussions  in  the  cul.I.elit pl.oceedings  the  appellant has  given compliance  lo

all  the g{ouiids mentiohed  in the SCN.   I llold  that claim fo1. the period July 2017  to Septembe]. 2018  is

hit  by  ti+1e limitation and time barred.  Therefore, I hold that tlie appellant is entitled to refund or ITC

accumufated  on  account  on  invei.ted  duty  sti.iictul.e  for  the  pet.iod  from  October  20] 8  to  May  2020

only. N¢edless to  mention that refuiid will be admissible takiiig into accouilt ITC  availed on inputs on

invoice§ which are r6flected in GSTR2A return only and subject to reply  given by the appellant to the

show  cduse  iiotice  by  tlie  saiictionillg  authority.   Accoi.dingly   I  set  aside  tlie  impugned   oi.der  but

partially{ allow the appeal to tlie above extent.

17.          chincichdTdi`i¢Jn`r€

The appeal filed by the appellallt stand disposed off in above tel.ms.

Date  :

Attested

f;1l#ad
To'
M/s.Gaha Global Products Ltd.,
81, Laxmi Com Co-Opve Estate,
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Additional  Commis8ionei-(Appecils)



®

py to  :

The Principal Chief Commissioner, Ceiitral tax, Ahmedabad Zoiie
The Commissioner, CGST & Ceiitral Excise (Appeals), Ahmedabad
The Commissioner, CGST, Alunedabad South
The Assistant Commissioner, CGST, Divisioii I, Ahmedabad South

IAdditionalCommission6r,Centi.alTax(Systems),AhmedabadSoutliThe

PA flle


